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enforcement programs and prescribes 
the administrative procedures avail-
able to a State that elects to contest a 
notice of inadequacy. 

§ 198.53 When and how will PHMSA 
evaluate State damage prevention 
enforcement programs? 

PHMSA conducts annual program 
evaluations and certification reviews 
of State pipeline safety programs. 
PHMSA will also conduct annual re-
views of State excavation damage pre-
vention law enforcement programs. 
PHMSA will use the criteria described 
in § 198.55 as the basis for the enforce-
ment program reviews, utilizing infor-
mation obtained from any State agen-
cy or office with a role in the State’s 
excavation damage prevention law en-
forcement program. If PHMSA finds a 
State’s enforcement program inad-
equate, PHMSA may take immediate 
enforcement against excavators in that 
State. The State will have five years 
from the date of the finding to make 
program improvements that meet 
PHMSA’s criteria for minimum ade-
quacy. A State that fails to establish 
an adequate enforcement program in 
accordance with § 198.55 within five 
years of the finding of inadequacy may 
be subject to reduced grant funding es-
tablished under 49 U.S.C. 60107. PHMSA 
will determine the amount of the re-
duction using the same process it uses 
to distribute the grant funding; 
PHMSA will factor the findings from 
the annual review of the excavation 
damage prevention enforcement pro-
gram into the 49 U.S.C. 60107 grant 
funding distribution to State pipeline 
safety programs. The amount of the re-
duction in 49 U.S.C. 60107 grant funding 
will not exceed four percent (4%) of 
prior year funding (not cumulative). If 
a State fails to implement an adequate 
enforcement program within five years 
of a finding of inadequacy, the Gov-
ernor of that State may petition the 
Administrator of PHMSA, in writing, 
for a temporary waiver of the penalty, 
provided the petition includes a clear 
plan of action and timeline for achiev-
ing program adequacy. 

§ 198.55 What criteria will PHMSA use 
in evaluating the effectiveness of 
State damage prevention enforce-
ment programs? 

(a) PHMSA will use the following cri-
teria to evaluate the effectiveness of a 
State excavation damage prevention 
enforcement program: 

(1) Does the State have the authority 
to enforce its State excavation damage 
prevention law using civil penalties 
and other appropriate sanctions for 
violations? 

(2) Has the State designated a State 
agency or other body as the authority 
responsible for enforcement of the 
State excavation damage prevention 
law? 

(3) Is the State assessing civil pen-
alties and other appropriate sanctions 
for violations at levels sufficient to 
deter noncompliance and is the State 
making publicly available information 
that demonstrates the effectiveness of 
the State’s enforcement program? 

(4) Does the enforcement authority 
(if one exists) have a reliable mecha-
nism (e.g., mandatory reporting, com-
plaint-driven reporting) for learning 
about excavation damage to under-
ground facilities? 

(5) Does the State employ excavation 
damage investigation practices that 
are adequate to determine the respon-
sible party or parties when excavation 
damage to underground facilities oc-
curs? 

(6) At a minimum, do the State’s ex-
cavation damage prevention require-
ments include the following: 

(i) Excavators may not engage in ex-
cavation activity without first using 
an available one-call notification sys-
tem to establish the location of under-
ground facilities in the excavation 
area. 

(ii) Excavators may not engage in ex-
cavation activity in disregard of the 
marked location of a pipeline facility 
as established by a pipeline operator. 

(iii) An excavator who causes damage 
to a pipeline facility: 

(A) Must report the damage to the 
operator of the facility at the earliest 
practical moment following discovery 
of the damage; and 

(B) If the damage results in the es-
cape of any PHMSA regulated natural 
and other gas or hazardous liquid, must 
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promptly report to other appropriate 
authorities by calling the 911 emer-
gency telephone number or another 
emergency telephone number. 

(7) Does the State limit exemptions 
for excavators from its excavation 
damage prevention law? A State must 
provide to PHMSA a written justifica-
tion for any exemptions for excavators 
from State damage prevention require-
ments. PHMSA will make the written 
justifications available to the public. 

(b) PHMSA may consider individual 
enforcement actions taken by a State 
in evaluating the effectiveness of a 
State’s damage prevention enforce-
ment program. 

§ 198.57 What is the process PHMSA 
will use to notify a State that its 
damage prevention enforcement 
program appears to be inadequate? 

PHMSA will issue a notice of inad-
equacy to the State in accordance with 
49 CFR 190.5. The notice will state the 
basis for PHMSA’s determination that 
the State’s damage prevention enforce-
ment program appears inadequate for 
purposes of this subpart and set forth 
the State’s response options. 

§ 198.59 How may a State respond to a 
notice of inadequacy? 

A State receiving a notice of inad-
equacy will have 30 days from receipt 
of the notice to submit a written re-
sponse to the PHMSA official who 
issued the notice. In its response, the 
State may include information and ex-
planations concerning the alleged inad-
equacy or contest the allegation of in-
adequacy and request the notice be 
withdrawn. 

§ 198.61 How is a State notified of 
PHMSA’s final decision? 

PHMSA will issue a final decision on 
whether the State’s damage prevention 
enforcement program has been found 
inadequate in accordance with 49 CFR 
190.5. 

§ 198.63 How may a State with an inad-
equate damage prevention enforce-
ment program seek reconsideration 
by PHMSA? 

At any time following a finding of in-
adequacy, the State may petition 
PHMSA to reconsider such finding 
based on changed circumstances in-

cluding improvements in the State’s 
enforcement program. Upon receiving a 
petition, PHMSA will reconsider its 
finding of inadequacy promptly and 
will notify the State of its decision on 
reconsideration promptly but no later 
than the time of the next annual cer-
tification review. 

PART 199—DRUG AND ALCOHOL 
TESTING 

Subpart A—General 

Sec. 
199.1 Scope. 
199.2 Applicability. 
199.3 Definitions. 
199.5 DOT procedures. 
199.7 Stand-down waivers. 
199.9 Preemption of State and local laws. 

Subpart B—Drug Testing 

199.100 Purpose. 
199.101 Anti-drug plan. 
199.103 Use of persons who fail or refuse a 

drug test. 
199.105 Drug tests required. 
199.107 Drug testing laboratory. 
199.109 Review of drug testing results. 
199.111 [Reserved] 
199.113 Employee assistance program. 
199.115 Contractor employees. 
199.117 Recordkeeping. 
199.119 Reporting of anti-drug testing re-

sults. 

Subpart C—Alcohol Misuse Prevention 
Program 

199.200 Purpose. 
199.201 [Reserved] 
199.202 Alcohol misuse plan. 
199.203–199.205 [Reserved] 
199.209 Other requirements imposed by oper-

ators. 
199.211 Requirement for notice. 
199.213 [Reserved] 
199.215 Alcohol concentration. 
199.217 On-duty use. 
199.219 Pre-duty use. 
199.221 Use following an accident. 
199.223 Refusal to submit to a required alco-

hol test. 
199.225 Alcohol tests required. 
199.227 Retention of records. 
199.229 Reporting of alcohol testing results. 
199.231 Access to facilities and records. 
199.233 Removal from covered function. 
199.235 Required evaluation and testing. 
199.237 Other alcohol-related conduct. 
199.239 Operator obligation to promulgate a 

policy on the misuse of alcohol. 
199.241 Training for supervisors. 
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